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Court of Appeals of the District of Columbia 

i 

No. 4563. I 

Axtonino Sambataro, Appellant, 

vs. 

Domex ICO Caeeo et al. , 

a Supreme Court of the District of Columbia. 

Equity. No. 46397. * 

Axtoxixo Sambataro, Plaintiff, 

vs. 

Domexico Caffo and Arexa Grazia Caffo, Defendants. 

Exited Statics of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreihe Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter m.entioned, tlie following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint. 

Filed December 9, 1926. ; 

( 

In the Supreme Court of the District of (’olumbia. 

Equity. No. 46397. 

Axtoxixo Sambataro 
vs. 

Domexico Caffo and Arexa Grazia Caffo. 

The bill of complaint of Antonino Samliataro respect- 
fullv shows to the court as follows: 

1—4563a 
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AXT. SAMBATAKO VS. DOMENICO CAFFO EX AL. 


1. The plaintiff is a citizen of tin* United States and resi¬ 
dent of the District of Colnmbia and l)rin5i-s this suit in 
his own right. 

2. The defendants are citizens of the United States and 
residents of the District of Uolnmhia and are sued in their 
own rights. 

3. On the 16th day of August, 1922, the plaintiff and de¬ 
fendants entered into an agreement or lease, copy of which 
is attached hereto and marked Exhibit “A” and prayed 
to be road as a part hereof, by which the defendants let and 
leased to the plaintiff, premises known as .347 Oedar St., 
Takoma Park, D. 0., which is otherwise known as lot eight 
hundred and seven (807) scjuare three thousand, one hun¬ 
dred and eighty seven (3187) of the District of (k)lumbia, 
for the term of three years, commencing on the first day of 
September, 1922, with rent payable in monthly installments 
of $.52..30 at 812 Florida Ave., X. W., which was the place 
of business of the defendants. Among other covenants of 
said lease was one as follows: 

2 ‘‘And it is further agreed between the j'arties of 

the first part and the party of the second part that 
this lease may be renewed for three more years at the ex¬ 
piration of this present lease, and is transferable when the 
business is sold.” 

4. After the making and execution of said lease the de¬ 
fendants directed the plaintiff fo pay fhe rent reserved in 
said lease to Stone & Fairfax, Tnc., and thereafter, in June 
of 1925, the defendants left Washington and the United 
States and were away from the Country until October of 
1926, on a visit to Italy. The plaintiff is informed and be¬ 
lieves and expects to prove at the tri:d of this cause, that 
the said Stone & Fairfax, Inc., were duly constituted the 
agents of the defeiidants foi’ the handling of said property 
and all things appertaining thereto. 

5. On or about Augaist 15, 1925, the ])laintifT d(“mand(*d 
of the said Stone & P''airfax, a reiu'wal of said leas(‘, for 
three years from its expiration and was told by the said 
Stone & Fairfax that they would taka* the matter up with 
the defendants, but that there was no necessity for a la*- 
newal of said lease, because the lease i-enewed itself. In- 
reason of its terms. Thereafter, the plaintiff continued to 
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AKT. SAMBATABO VS. DOMENICO CAFFO ET AL. 


pay liis rent as xireviously to Stone & Fairfax and in due 
course of mail received a letter from said Stone & Fairfax, 
dated October 29, 1925, a copy of which is attached and 
marked Exhibit “ B ”, in which said Stone & Fairfax, on be¬ 
half of the defendants, claimed that the said lease could be 
renewed but that as the renewal clause did not mention the 
rent, that the defendants were justified in Faising the rent 
and that in taking this position they were acting on in¬ 
structions of the owner, meaning the defendants herein, for 
whom the said Stone & Fairfax were then and there acting. 
At the same time the said Stone & Fairfax sent to the plain¬ 
tiff an unsigned form — lease, offering to renew the said 
lease for three vears from the 1st dav of November, 
3 1925, at $G5 a month and another form of lease, un¬ 

signed, offering to lease the said property to the 
plaintiff, as a monthly tenant at $65 per month, both of 
which the plaintiff declined to sign. Tn doing so, however, 
he relied on the statements of the said Stone & Fairfax that 
it was unnecessary to have a renewal of said original lease, 
because the same renewed itself. 

6. Thereafter, this plaintiff continued to pay his rent in 

monthlv installments to the said Stone & Fairfax and con- 

« 

tinned to pay his rent in said monthly installments to Stone 
& Fairfax until and including October, 1926. In October, 
1926, he I'eceived a demand for the rent from the defendants 
and thei-eafter, in November and December, 1926, paid the 
rent as duo under the said lease, amounting to $52.50 per 
month, to the defendants. That the plaintiff, at all times, 
acting under the terms of said lease, has paid the defend¬ 
ants the sum of $52.50 per month, under the terms thereof, 
relying upon the renewal clause of said lease, as he had 
been assured by Stone & Fairfax, was in full force and 
virtue and that he had a good lease until .September 1st, 
1928. 


7. Belying upon said lease and the statements made by 
Stone & Fairfax, as aforesaid, plaintiff has equipped the 
said premises with valuable shoe machinery, has purchased 
up-to-date and modern equipment and has built up a profit¬ 
able trade for himself, in shoo repairing, at said premises. 

8. On or about November 15,1926, the defendant, Domen¬ 
ico Caffo, informed the plaintilf, that he, theisaid defendant, 
desired to have and recover possession of^ said premises, 
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and that tlie roasoii lio dosiml to rooovor pos.sossion was 
tliat li(‘ th<' said Dom<'uico (''alTo, intoiulod to o])(mi a shore 
r(“])airiii,<>’ i)la('e in said jiromises, tlic result of which would 
he that tlu' said (hd'eudaut, Donieuico (’affo, would ji'et pos¬ 
session of the business which the ])laiutiff has built 
4 u]) at ureat cost and ex])euse. 

!). Prior to August !(!, 1922, plaintiff had pur¬ 
chased a shore re])airinii' business, located at d47 Cedar 
StnH't, Takoma T'ark. P. C. and amonj>- other assets pur¬ 
chased by him was a lease on said ])roperty, which extended 
for a])proximately a year after Ausiust 16, 1922 and was 
siyued by a ])rior owner of the premises. The rental re- 
servc'd by said lease was $40 ])(‘r month. On or about Au¬ 
gust 16, 1922, althouu’h his tlum lease had not ex])ired, the 
d(‘fc‘ndants dcmiauded an increased rental, so that the rent 
would amount to $.12.bO and rather than have a law suit 
about tlu‘ differ(‘uce, |)laiutiff accpuesced in the increased 
rental, ])rovided the defendant would give him a three 
years' lease, with i-euewal of three y(‘ars and as a result the 
document attached and marked Hxhibit “A” was prepared 
and executed by the ])arties. 

10. Plaintiff avers that the i)resent attempt to get pos¬ 
session of said ])i'operty, as hereinafter set forth, is in 
furth(‘ranc(‘ of the ])lan to open another shoe repairing 
place by the defendant, Domenico Caffo, the result of which 
will be that the business and good will, which the plaintiff 
has built up in said ])ro])erty, by reason of the renewal 
clause of said hnise and th(‘ assurance of Stone & Fairfax, 
as aforesaid, will be turned ovei‘ to the defendants, who 
will receiv(‘ the benefit thereof, contrary to said renewal 
clause a]id contrary to said assurance and without com¬ 
pensation to this plaintiff. 

11. On Xov(‘ml)ei' .‘>0, 1926, the defendants served upon 
the plaintitf a notice to quit, dated said Xovember .30, 1926, 
a cojjy of which is attached and marked Kxhibit “C,” 
wherel)y the ]daintilT was notified to (piit and move from 
said ])i-emis(*s on the day of the month on which the tenancy 

comimniced to run, which shall fii'st occur after the 
1 (‘Xpiiation of thiily days aftei’ the service of this 
notice. Plaintiff avei's that it is the intention of the 
d(‘fendants to bring a suit in tin* Landlord and Tenant Di¬ 
vision of the Municipal (’ourt, for the purpose of obtaining 
I.)ossession of said property. 
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12. That the plaintiff has (hjmanded of the defendants a 
renewal of said lease and the said defendants have de¬ 
clined same. 

Wherefore, the plaintiff prays— 

1. That a United States writ of subpcena issue out of this 
Honorable Court, commrndin«' the defendants to appear 
herein and answer the exigx*ncies of this bill. 

2. That the defendants be enjoined, permanently and 
pendente lite from l)rin,ging' action in the ]\Iunicipal Court 
or elsewhere, for the recovery of possession of said real 
estate, until the e.xpiration of tlie renewal term granted by 
said lease, to wit, Septeml)er 1st, 1928, so long as the fdain- 
tiff pays the rent reserved liy said lease. 

3. That if need 1)0, the defendants be required, by ])rocess 
of this court, to execute a renewal of said lease, in accord¬ 
ance with its tenor. 

4. That all actions looking to tlie repossession by the de¬ 
fendants of said pro])erty be enjoined permanently and 
pendente lite. 

5. For such further and other relief as the nature of the 
case mav require and to the court seem meet and just. 

AX TONING SAMBATARO. 

Distkict of Columbia, s.s-' 

Antonino Sam])ataro being first duly sworn on oath de¬ 
poses and says that he has read the aforegoing bill by him 
subscribed and verily believes the facts stated therein to 
be true. 

ANTONINO SAMBATARO. 

6 Subscribed and sworn to before me this 8 day of 

December, 192(5. 

[seal.] J. ADDISON HICKS, 

Xofari) Public, I). ('. 

H. WINSHIP WHEATLEY, 

Aftonicif for Plaintiff. 

Exhibit “A.” 


This lease made bv and between Domenico Caffo and his 

% 

wife, Orazia Arena Caffo, ])arties of the first part, and An¬ 
tonino Sambataro, party of the second part 
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'Witnesseth, That tlic ])arties of the first part doe.v hereby 
p-rant and demise to the i^arty of the second pari premises 
#347 Cedar St. Takoma Park, I). C., for llie use of a shoe¬ 
making- shop for the tei-m of lliree years, eommencing on 
the first day of September, 1!>2‘2. for the sum of Six Hun¬ 
dred Tliirty and no/100 Dollars ])er annnm, ])ayahle in 
monthly instalments of Fifty Two and .10, 100 (S12.10) Dol¬ 
lars in advance, at 812 Florida Ave. X. AV. Washington, 
D. C., the first i)ayment to he made on the tii-st day of Sej)- 
tember 1922, and a like snm on the first dav of each and 
every month thereafter. 

And the said ])arty of the second ])art <-ovenaiit that he 
will not snhlet the said ]n-('mises withont the cons(>nt in 
writing of said parties of the first ])art; that hi' will not use 
said premises for any unlawful pui-])oses; that he will pay 
the said rent as above stated, and all bills for gas used on 
the premises, making the necessary dejiosit at the gas office 
to secure same: that he will ])ay all water ri'iits for said 
])i-emises during his tenancy thereof; that all re])airs ren¬ 
dered necessary by the negligence of the party of the sec¬ 
ond part shall be jiaid foi- by him. and that he will 
7 surrender the same at the ex])iration'of his tenancy 
in good order, ordinary wear and tear and damage 
by the act of God or jiublic enemy exc(*])ted. 

And it is further agreed, that if any instalment of the 
i-ent hereinbefore reserved be not paid at the time agreed 
upon, although no demand shall have been made for the 
same or if any of the covenants herein contained be not 
jK'rformed according to their full tenor and effect, then it 
shall be lawful for the said parties of the first part to tei-- 
minate this tenancy by a notice in writing of thii'ty days 
to that effect, which notice may bi' served on the ])ar1y of 
the second part in person, or by leaving the same on the 
])remises: and upon the expii-ation of the said thirty days, 
the tenancy created by this Lease shall forever cease and 
detei-mine, and the said party of the lii'st jiai't may re-(>uter 
on the said ])i-(‘mises and repossess the sami', and avail him¬ 
self of the remedies pi-ovided by the ('odi* of law i-egulating 
jiroceedings between landlord and teiiant, without fui-thi'r 
notice, all other notice in such case being hei-eby expressly 
waived. 
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And it is further agreed, that no waiver of one lireach of 
any ai}y covenant herein shall be construed to be a waiver 
of the covenant itself, or of any subsequent hi-each thereof. 

And it is further agreed between the parties of the first 
part and the party of the second jiart that this lease may 
be renewed for three more years at the expiration of this 
present lease, and is transferable when the business is sold. 

In testimony whereof, the .said parties have hereunto 
signed their names and affixed their seals,; this Kith day 
of August A. D. 1922. 

8 DO.MEXTCC) (b\FPX). [seal.1 

AREXA GRAZIA CAFFO. [se.al.] 
AXTOXIXO SAMBATARt). 

Witnessed bv— 

J. SCHIAVOXE. 


DisTiiiCT OF Columbia, .S’.s; 

T, Joseph Schiavone, a Xotary Public, in and for the Dis¬ 
trict of Columbia, do hereby certify that Domenico Caffo 
and his wife, Grazia Arena Caffo and Antonino Sambataro 
jiarties to a certain deed of lease bearing date on the 16th 
day of August, 1922, and hereto annexed, jiersonally a])- 
peared before me in said District, the said Domenico Catfo 
and his wife, Grazia Arena Caffo and Antonino Sambataro, 
being personally well known to me as the yiersons who exe¬ 
cuted the said Deed, and acknowledged the same to be th.eir 
act and deed. 

Given under mv hand and seal this 16th dav of August 
1922. * : ‘ 

J. SCUT A VOX E. 


Exhibit “B.’’ 

Mr. Antonio Sambataro, 

247 ('"edar Street, 

Takoma Park, D. C. 

Dear Sir: 

I am herewith attaching a lease for youT signature and 
prompt return. 

I have carefully read your expired leasedind therein it 
is specified same can be renewed, however it does not men- 
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lion tlio rent. 1 am tliorefore actiiiir on instructions of 
the ownci- in asking'tlie increase in rent. 

Yours verv trulv, 

STONE & FAIRFAX, 
By F. E. LOVX. 

9 E.\mBiT“C.” 

Mr. Antonio Sambataro, 

247 Oedar Street N. W., 

Takoma Park, D. 0. 

Dear .Mk. Sambataro: 

As we desire to liave again and repossess premises known 
as num1)er 247 Oedar Street, X. W., Takoma Park, D. C., 
l)eing lot 807. s(|uare 2187, wliich you now hold of us as a 
t(*nant bv sufferance, we lierebv give vou notice to move 
fi'om and quit said premises on the day of the month from 
Avhich your tenancy commenced to run, which shall first 
occur after the expiration of thirty days after the sei'vice 
of this notice. 

Yours verv trulv, 

DOMENICO CAFFO. 
ARENA GRAZIA CAFFO. 

Mot lot! to Dismiss. 

Filed December 30, 1926. 

# # 4 * # # 


C’ome now the defendants in the above entitled cause, 
bv their attornevs, and move the Court to dismiss the bill 
of complaint filed hei'ein on the following grounds: 

1. That said bill does not show any facts entitling the 
plaintiff to the relief prayed or any relief whatsoever. 

2. That said bill does not state any facts giving to a court 
of equity, jurisdiction to grant the relief prayed or any re¬ 
lief whatsoever. 

3. Raid bill of com})laint shows on its face that the plain¬ 
tiff, if entitled to any relief, has a plain, complete and ade¬ 
quate remedy at law. 
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10 4. For otlier reasons apparent on the face of the 

bill. 

Wherefore, Defendants pray that said hill of complaint 
be dismissed and that thev be dismissed with their costs 
and charges in this behalf sustained. 

COLLADAY, CLIFFORD & PETTUS, 
JOSEPH C. HcGAREAGHY, 

Attorneys for Defendants. 

To H. Winship Wheatley, Esquire: 

Sir: 

Please take notice that the above motion' will be calen¬ 
dared for hearing before the Justice holding an Equity 
Court on Friday, January 7th, 1927, at ten o’clock, A. i\l., 
or as soon thereafter as counsel can be heard. 

COLLADAY, CLIFFORD & PETTUS, 
JOSEPH (’. McGARRAGHY, 

Attorneys for Defendants. 

Service of copy of the above motion acknowledged this 
30 dav of December, A. D. 1926. 

H. WIXSHIP WHEATLEY, 

Attorney for Plaintiff. 


Order Overriding Motion to Dismiss, etc. 

Filed Januarv 24, 1927. 

# # m * * ^ ^ 

This cause came on to be heard upon the motion to dis¬ 
miss the bill of complaint and this court being of the opinion 
that the Municipal Court has jurisdiction under Section 
1535 C of the Code of Law for the District of Columbia, to 
consider a plea upon equitable grounds based upon the 
facts set forth in the bill of complaint, concurrently 
11 with this court, it is by the court this 24th day of 
January, 1927, 

Ordered as follows: 

1. That said motion to dismiss be and the same is herebv 
overruled. 
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2. Tliat lliis c-anse ho stavod to await the action of the 

* 

Municipal C’ourt, on such ])loa being- filed. 

JAMES F. s:\riTH, 

Acting Justice. 

() K as to form. 

J. ('. MeOARRAGlIY, 

Attg. for Defendants. 

Order Alloiring Special Appeal. 


Filed February S, 1927. 


* * * >!^: * * # 


On consideration of the petition for the allowance of a 
S])ecial A])])eal in the aliove entitled cause from the order 
of the Su])reme Oourt of tlie District of Columbia entered 
therein on January 24. 1927, Tt is ordered by the Court 
that said S])ecial A])peal be, and the same is, hereby al¬ 
lowed. 


A True Copy. 


Pei- Mi:. Ciiif.f Justice MARTIN, 

February 5, 1927. 


Test: 

[seal.] IIEXRY ay. HODGES, 

Cleri: of the Court of Appeals 
of the District of Columbia. 


Assignments of Error. 


Filed February 8, 1927. 


#- # * * # # 


The apiiellant for assignments of error says as fol¬ 
lows : 

12 1. The court erred in staving the action in this 

case to await die action of the .Municipal court on a 
plea being filed in that court. 

2. The court erred in holding that the passage of the 
Act of .March 4, 1923 (42 Statutes at Ijurge, Part 1 page 
150G) making section 1535 C of the District of Columbia 
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Code applicable to proceedings in the Municipal Court, 
vested the Municipal Court with concurrent jurisdiction 
with the Supreme Court of the District of Columbia of the 
cause of action stated in the bill of complaint; and in staying 
this cause, awaiting the action of the Municipal Court. 

3. The court erred in declining to enjoin the action in the 
i\Iunicipal Court, as prayed in the bill. 

4. The court erred in staying this cause. : 

5. The court erred in not requiring specific |)erformance 
of the renewal convenant in the plaintiff’s lease. 

6. The court erred in holding that this! action should 
be stayed, even though section lo.'loC of the Code be con¬ 
strued as vesting in the Municipal Court the complete 
flowers of a Court of Equity. 

7. The court erred in holding that even^ though equity 
had jurisdiction, it ought not to exercise it. ' 

8. The court erred in not holding that the Act of Con¬ 
gress, extending 1535 C to the Municipal Court, did not 
affect the jurisdiction of the Supreme Court, nor render it 
improper for it to exercise its jurisdiction. 

9. The court erred in not holding that when eejuity had 
taken hold of tlie matter it should do comfdete justice be¬ 
tween the parties. 

10. The court erred in not holding th.at where two courts 
have concurrent jurisdiction of the same matter the court 

first acquiring jurisdiction should carry it to its end. 
13 11. The court erred in not holding that the ten¬ 

ant’s right to a specific performance of a renewal 
covenant was cognizable in e<iuity only and granting relief 
accordingly. 

12. The court erred in not holding that since the tenant’s 
light to a specific performance of a renewal covenant was 
cognizable in equity only, that it should grant the plaintiff 
the relief he prayed. 

13. The Court erred in not holding that wjiere a Court of 
Chancery has jurisdiction, it should retain; it for all pur¬ 
poses and do complete justice between the jiarties. 

14. The court erred in glassing so much of the order of 
January 24, 1927, as stayed the equity cause to await the 
action in the Municipal Court. 

, II. WINSIIIP WHEATLEY, 

Attorney for Appellant. 
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Deni gnat ion of Record on Appeal. 

Filed Februarv 8, 1927. 

^ ^ *. * * # •* 

The Clerk will please include in the transcript on appeal 
the following- documents: 

1. Bill of Complaint filed by the plaintiff. 

2. Motion to Dismiss, filed lyv the defendants. 
o. Order of (Murt ])assed January 24, 1927. 

4. Assignments of Error. 

b. Order from the Court of Ap]ieals, allowing special ap- 
])cal. 

II. AVIXSHIP WHEATLEY, 

Aftorneg for Appellant. 

14 Supreme Court of the District of Columbia. 


United States of America, 

Distriet of Colnmhia, .ss; 

1. Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
l)ages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause Xo. 46397 in Equity wherein An- 
tonino Sambataro is Plaintiff and Domenico Catfo and 
Arena (Jrazia Caffo are Defendants, as the same remains 
upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
afl'x the seal of said Court, at the the City of Washington, 
in said District, this 141h day of February, 1927. 

[Seal of Supreme Court of the District of Columbia.] 

FRAXK E. CUXXIXGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme 
Court. Xo. 4.'363. Antonio Sambataro, appellant, vs. Do¬ 
menico (’affo et al. Court of Appeals, District of Co¬ 
lumbia. Filed Fob. 16, 1927. Henry W. Hodges, clerk. 
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